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United States Court of Appeals for the 

District of Columbia ! 


No. 6496. 


International Cellucotton Products Compan 

vs. 

Conway I > . Coe, United States Commissioner 


|y, Appellant, 


of Patents. 


a Supreme Court of the District of Columbia 

In Equity. 

No. 56574. I 

i 

International Cellucotton Products Company, Plaintiff, 

i 7 

i 

vs. I 

Conway P. Coe, United States Commissioner jof Patents, 

Defendant. j 

i 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict. of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tlije following 
papers were filed and proceedings had, in thb above-en¬ 
titled cause, to-wit: 
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Bill of Coin plaint. 
Filed December 18, 193.°,. 


In the Supreme Court of the District of Columbia. 

In Equity. 

No. 56574. 

Suit Under U. S. Code, Title 35, Section 63 (R. S. 4915). 

International Cellucotton Products Company, Plaintiff, 

vs. 

Conway P. Coe, United States Commissioner of Patents, 

Defendant. 

To the Honorable Judges of the Supreme Court of tlie 
District of Columbia: 

1. International Cellucotton Products Company, the 
plaintiff, is a Delaware corporation, and brings this, its 
Bill of Complaint, against Conway P. Coe, United States 
Commissioner of Patents, Defendant, and for its cause of 
action plaintiff says: 

3. This suit is brought under the patent laws of the 
United States, U. S. Code, Title 35, Section 63 (R. S. 
4915). 

3. The defendant, Conway P. Coe, is the Commissioner 
of Patents of the United States, is a legal resident of the 
District of Columbia, and is sued in his official capacity 
as such Commissioner. 

4. Prior to November 15, 1926, Oscar T. Thompson, 
then residing in Xeenah, County of Winnebago and State 
of Wisconsin, was the original, first and sole inventor of 
certain new and useful improvements in Pad Folding Ma¬ 
chine, which improvements were not known or used by 

others in this countrv before the invention or discovers 

* _ . _ _ * 

thereof by the said Oscar T. Thompson; were not patented 
or described in any printed publication in this or any for¬ 
eign country before his invention or discovery thereof, or 
more than two years before any application made by 
2 him for Letters Patent on said improvements; were 
not in public use or on sale in this country for more 
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i 

than two years prior to any such application [for Letters 
Patent; and which had not been patented or caused to be 
patented by the said Oscar T. Thompson or ijy his legal 
representatives or assigns in any foreign countjry and had 
not been abandoned. 

5. On November 15, 1926, said Oscar T. Thompson made 
application for Letters Patent of the United States for said 
improvements, said application being given Serial No. 148,- 
322; a certified copy of which application and the actions 
and proceedings in the Patent Office thereon plaintiff is 
ready to produce as this Honorable Court shall I direct. 

6. All of the requirements of the statutes of [the United 

States and all lawful rules of the United Stajtes Patent 
Office now in force relating to the filing and prosecution of 
such application for Letters Patent have been | duly com¬ 
plied with. j 

7. Said Thompson application for patent contains among 
others, the following claims: 

23. In a machine of the class described, the combination 
of a movable support for receiving and supporting a cata¬ 
menial bandage having a pad portion and a wrapper there¬ 
for of gauze, said wrapper being of greater length than the 
length of the pad so as to form end flaps extending endwise 
from the opposite ends of the pad, said flaps being limp and 
of such length that, when unsupported, they dro4p of their 
own weight from the ends of the pad, and means Associated 
with said movable support for folding said limp end flaps 
upwardly and inwardly over the top faces of the re¬ 
spectively adjacent end portions of the pad. 

33. In a machine for making sanitary napkins; the com¬ 
bination of means for feeding a strip of cover| material, 
means for feeding a strip of pad material, means for 
dividing said strip of pad material into individual pads of 
less width than the width of said strip of cover material, 
means for depositing said pads in longitudinally spaced 
relation on said strip of cover material intermediate the 
side edges of the latter, means for folding the side j marginal 
portions of said cover material strip over said pads, means 
for severing said folded cover strip intermediate successive 
pads so as to form tabs of cover material extending end¬ 
wise from each pad, and means for folding said tabs over 
the respective pads. j 

2 —6496. | 
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34. In a machine for making sanitary napkins, the com¬ 
bination of means for feeding a strip of cover material, 

means for feeding pad material in a continuous strip 
3 of less width than the width of said cover material 

strip, ipeans for dividing said strip of pad material 
into individual pads of less width than of length and of less 
width than the width of said strip of cover material, means 
for depositing said pads in longitudinally spaced relation 
on said strip of cover material and intermediate the side 
edges of the latter, stationarv means for folding the margi- 
nal side portions of said cover material strip over said pads 
as an incident to the travel of said cover material and pads, 
means for severing said folded cover strip intermediate 
successive pads so as to form tabs of cover material ex¬ 
tending endwise from each pad, and means movable relative 
to the pads for; folding said tabs over the respective pads. 

37. In a wrapping machine, the combination of means 
to feed a continuous strip of wider cover material, means 
to feed a continuous strip of narrower pad material, means 
to sever said strip of pad material into individual pads, 
means to deposit said pads in lengthwise spaced relation 
on said strip of cover material, means to fold the longi¬ 
tudinal sections of said cover material over such pads, 
means to sever said strip of cover material between said 
pads, and means to fold the two ends of each such individual 
cover over on to its pad. 

35. In a wrapping machine, the combination of means 
to feed a continuous strip of wider cover material, means 
to feed a continuous strip of narrower pad material, means 
to sever said sjtrip of pad material into individual pads, 
means to deposit said pads in lengthwise spaced relation 
on said strip of cover material, stationary means to fold 
the longitudinal sections of said traveling cover material 
over such pads, means to sever said strip of cover material 
between such pads, and movable means to fold the two ends 
of each such individual cover over on to its pad. 

8. At all times since the filing of said Thompson appli¬ 
cation, said Thompson application contained one or more 
claims directed ,to the subject matter of one or more of 
said claims ‘23, 33, 34, 37 and 38, and Thompson has exer¬ 
cised due diligence and has duly complied with all lawful 
rules of the Patent Office in the effort to secure claims 
covering said subject matter. 
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9. The Commissioner has ruled that said cjaims 23, 33, 

34, 37 and 38 are patentable. j 

10. On or about January 22, 1927, the Commissioner 
declared an interference Xo. 54,823 between thd application 
of Harrison K. Williams, Serial Xo. 98,050, filed March 29, 
1926, and the application of William Bauer, Serial Xo. 687,- 

012, filed January 18, 1924. | 

4 11. The subject matter of said claim^ 23, 33, 34, 

37 and 38 is not disclosed in said Bauer [application, 
is separately patentable, and is disclosed in saicjl Thompson 
application. | 

12. On or about July 27, 1932, the Commissioner declared 
an interference Xo. 64,282 between said Thompson applica¬ 
tion and said application of Harrison R. Williams, and 
said interference included five counts corresponding to said 
Thompson claims 23, 33, 34, 37 and 38. j 


guer appli- 
in and to 


otex Colli¬ 
de of the 


13. On or about January 15, 1924, the said B! 

cation and the entire right, title and interest 
the Bauer invention, which was the subject matlter of said 
Bauer application, was assigned by said Bauejr to Cellu- 
cotton Products Company, a Wisconsin corporation, by an 
instrument in writing which was duly recorded in the 
United States Patent Office on January IS, 1924, in Liber 
U-120, page 225, of Transfers of Patents. | 

14. On or about September 14, 1926, the narhe of said 
Cellucotton Products Company was changed to K 
pany, and a certificate of the Secretary of St; 

State of Wisconsin certifying to such change of (name was 
recorded in the United States Patent Office on or about 
March 7, 1927, in Liber U-129, Page 173 of Transfers of 
Patents. 

15. On or about Xovember 11, 1926, said Tho 
signed his said application and the entire right, 
interest in and to his invention set forth therein to said 
Kotex Company, a Wisconsin corporation, by instru¬ 
ment in writing which was dulv recorded in the Patent 
Office on or about Xovember 15, 1926, in Liber MH28, page 
435, of Transfers of Patents. 

16. On or about January 7, 1927, the name of si|iid Kotex 
Company was changed to Cellucotton Products Company 

and the certificate of the Secretary of Staite of the 
5 State of Wisconsin certifying to such change of name 
was recorded in the Patent Office, on or abo^t March 


npson as- 
title and 
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7, 1927, in Liber U-129, page 173, of Transfer of Talents. 

17. On or about January 17, 1927, the said Cellucotton 
Products Company, a Wisconsin corporation, assigned the 
said Bauer and Thompson applications and the entire right, 
title and interest in and to said Bauer and Thompson in¬ 
ventions to Kotex Company, a Corporation of Delaware, 
by an instrument in writing which was recorded in the Pat¬ 
ent Office on or about March 7, 1927, in Liber U-129, page 
171, of Transfers of Patents. 

18. On or about January 28, 1928, said Kotex Company, 
a Delaware corporation, assigned said Thompson and 
Bauer applications and the entire right, title and interest 
in and to said Thompson and Bauer inventions to Inter¬ 
national Cellucotton Products Company, a corporation of 
Delaware, plaintiff herein, by an instrument in writing 
which was recorded in the Patent Office on or about Febru¬ 
ary G, 1928, in Liber L-133, page 3G9, of Transfers of 
Patents. 

19. All of said assignments or certified copies thereof, 
plaintiff is ready to produce as this Honorable Court shall 
direct. 

20. At the present time it is, and, since prior to the decla¬ 
ration of said original interference No. 54,823, it has been, 
the established practice of the Commissioner not to declare 
an interference until at least one of the applications in¬ 
volved is in condition for allowance. 

21. During the pendency of said original interference 
No. 54,823 the said Thompson application and the said Wil¬ 
liams application each contained claims under rejection and 
neither application was in condition for allowance. 

22. During the pendency of said Patent Office in- 
G terferenco No. 54,823 between said Williams and 
Bauer applications, said Bauer and Thompson appli¬ 
cations were owned by the same assignee. 

23. In said Patent Office Interference No. 64,282, Thomp¬ 
son vs. Williams, said Williams moved to dissolve said in¬ 
terference No. 64,282 on the ground that said Thompson 
was estopped to make counts corresponding to said claims 
23, 33, 34, 37 and 38 because of the failure of the assignee 
of said Bauer and Thompson applications to make a motion 
to add said Thompson application to said Patent Office in¬ 
terference No. 54,823 under the following provision of Pat¬ 
ent Office Rule 109: 
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‘‘Any party to an interference may bring ja motion to 
substitute any other application owned by hi|m as to the 
existing issue or to include an application or a patent owned 
by him as to claims which he deems should be m^ide the basis 
of interference between himself and any of the other 
parties.” 

During the pendency of said Williams vs. |3auer inter¬ 
ference Xo. 54,823, no motion was made toj bring said 
Thompson application into said interference N|o. 54,823. 

24. On or about April 1, 1933, the Examinbr of Inter¬ 
ferences of the Patent Office granted said Mojtion to Dis¬ 
solve, and held that said Thompson was estopped to make 
said claims. 


25. Said Thompson appealed from the said! decision of 
the Examiner of Interferences dated April 1 , j 1933, to the 
Board of Appeals of the Patent Office, and in connection 
with said appeal complied with all of the requirements of 
the United States Statutes and all lawful rules df the United 


States Patent Office then in force relating to fcuch appeal. 

26. On or about July 28, 1933, the said Boanj of Appeals 
of the United States Patent Office affirmed the sfaid decision 
of the Examiner of Interferences dissolving the interfer¬ 
ence. 

27. In the early part of August, 1933, the said 
7 Thompson filed in the United States Patent Office a 
Petition for Rehearing or Modification of that part 
of the said Board of Appeals’ decision which holds that the 
party Thompson is estopped from making any of the origi¬ 
nal counts in interference. 


28. On or about August 11, 1933, the said Board of Ap¬ 
peals denied said Petition for Rehearing. 

29. On or about September 7, 1933, the Primary Exami¬ 
ner of the Patent Office in charge of said Thompson appli¬ 
cation, Serial Xo. 148,322, rejected said claims 23, 33, 34, 


37 and 38 and based his said rejection upon th<^ decision of 
the Examiner of Interferences and the decision 6f the Board 
of Appeals in said Patent Office interference >to. 64,282. 

30. On or about September 11, 1933, said Thompson filed 
in the Patent Office a request for reconsideration of said 


claims 23, 33, 34, 37 and 38. 

31. On or about September 29, 1933, the said Primary 
Examiner of the Patent Office, for a second time and finally, 

3—6496. 
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rejected said claims 23, 33, 34, 37 and 38, and each of them. 

32. Said Thompson appealed from the said final decision 
of the Primary Examiner dated September 29, 1933, to the 
Board of Appeals of the Patent Office and in connection with 
said appeal complied with all of the requirements of the 
United States statutes and all lawful rules of the United 
States Patent Office then in force relating to such appeal. 

33. On or about December 4, 1933, the Board of Appeals 
of the United States Patent Office affirmed said final deci¬ 
sion of the Primary Examiner dated September 29, 1933. 

34. Plaintiff avers that the assignee of said Bauer and 
Thompson applications during the pendency of said original 
interference Xo. 54,823 was under no obligation to make a 
motion under said Rule 109 either to add said Thompson 

application to said original interference proceeding 
8 Xo. 54,823, or to request the Commissioner to declare 
a new interference between said Williams and 
Thompson applications; that no estoppel has arisen against 
said Thompson or against plaintiff; that said invention was 
conceived and completed by said Thompson prior to the 
filing of said Williams application, and that said Thompson 
is entitled to contest the question of priority of invention 
of the subject matter of said claims 23, 33, 34, 37 and 38 
with any and all applicants and patentees claiming said 
invention. 

35. Plaintiff avers that the Commissioner has unlawfully 
asserted estoppej against said Thompson and plaintiff, and 
has unlawfully refused to hold said claims patentable to 
Thompson. 


Wherefore, Plaintiff prays: 

(a) That a subpoena ad respondendum be issued out of 
and under the seal of this Court, directed to the defendant, 
commanding him to appear and make answer to each and 
every allegation in this Bill of Complaint, answer under 
oath being, however, expressly waived, the same and as 
fully as if directly interrogated as to each; 

(b) That it be adjudged and decreed that plaintiff is 
entitled to the allowance of said claims 23, 33, 34, 37 and 38, 
and such other claims as upon hearing this Honorable Court 
may find patentable to plaintiff: 

(c) That the Commissioner of Patents be directed to 
allow the said claims and to issue said Letters Patent to 
plaintiff; 
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(d) That the Plaintiff may have such other andifurther 
relief as the equities of the case mav require. | 

INTERNATIONAL CELLUCOTTON PRODUCTS 
COMPANY, i 

EDWARD W. SHEPARD, j 

Solicitor for Plaintiff. 

CYRIL A. SOANS, ’ j 

Of Counsel. j 

Dec. 18, 1933. j 

j 

9 Verification. 

i 

i 

i 

State of Illinois, 

County of Cook, ss: j 

Cyril A. Soans, being first duly sworn, deposes and says 
that he is counsel for International Cellucotton jProducts 
Company, plaintiff herein, that he has read the foregoing 
Bill of Complaint and knows the contents thereof,land that 
the same is true of his own knowledge except as to the mat¬ 
ters therein stated to be alleged on information a^id belief, 
and as to those matters he believes it to be true. 

CYRIL A. SPANS. 

Subscribed and sworn to before me this 15tl|i day of 
December, 1933. ! 

[seal. ] MILDRED SHEARER, 

Notary Public. 

My commission expires July 1, 1937. j 

Answer to the Bill of Complaint. 

Filed January 2, 1934. 

#*«##** 

i 

To the Honorable the Judges of the Supreme Cotirt of the 
District of Columbia: 

Conway P. Coe, Commissioner of Patents, defendant 
herein, in answer to the Bill of Complaint, alleges on infor¬ 
mation and belief as follows: 

1. He admits the allegations of paragraph 1. 

2. He admits the allegation of jurisdiction unqer Section 
4915 R. S., 35 F. S. C. A. 63, as amended. 


10 


INTERNATIONAL CELLUCOTTON PRODUCTS CO. VS. 


3. He admits the allegations of paragraph 3 except to 
state that defendant's legal residence is in the State of 
Maryland but as Commissioner of Patents his official resi- 
dence is in the District of Columbia. 

10 4. He admits for the purpose of this suit the al¬ 
legations of paragraph 4 in so far as they apply to 

the claims that stand allowed in plaintiff’s application but 
not as applied to the claims that stand rejected. 

5. He admits that Oscar T. Thompson, on November 15, 
1926, made application for letters patent, to which applica¬ 
tion Serial No. 148,322 was given. 

6. He admits that the application complied with the stat¬ 
utes and rules. 

7. He admits that the application contains the claims re¬ 
cited in paragraph 7. Defendant denies that plaintiff is 
entitled to an allowance of these claims as they were not 
presented for consideration during the pendency of Inter¬ 
ference No. 54,823, Bauer v. Williams, as more fully appears 
from the statement of the Examiner and the decision of the 
Board of Appeals, and also from the record of Interference 
No. 64,282. Profert of copies of these records is hereby 
made. 

8. He denies that the applicant Thompson exercised due 
diligence or has duly complied with all lawful rules of the 
Patent Office in the effort to secure claims covering the sub- 
ject-matter of said claims. On the contrary the applicant 
Thompson failed to act under the provisions of Pule 109 
during the pendency of Interference No. 54,823. 

9. He admits that at the time of the declaration of Inter¬ 
ference No. 64,282, the claims 23, 33, 34, 37 and 38 were held 
to be patentable over the prior art. It was developed, how¬ 
ever, in that interference that the applicant Thompson was 
estopped from making these claims because of his failure 
to present them under Rule 109 in Interference No. 54,823. 

10. He admits that Interference No. 54,823 was declared 
as stated. 

11 11. The allegations in paragraph 11 while admit¬ 
ted are immaterial as the claims in question are read¬ 
able upon the Williams application No. 98.050 which was 
involved in both Interferences Nos. 54,823 and 64,282. 

12. He admits that Interference No. 64,282 was declared 
as stated. 

13. He admits the allegations of assignment. 
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14. He admits the allegations of change of najne and the 
recording thereof. 

15. He admits the allegations of assignmdnt of the 
Thompson application and invention. 

16. He admits the allegations of change of npme to the 
Kotex Company and the recording thereof. 

17. He admits the allegations of assignment in para¬ 
graph 17. 

18. He admits the allegations of assignment in para¬ 
graph 18. 

19. He admits the allegations of paragraph 19] 

20. He denies that the allegations of paragraph 20 are 
correct in all cases. In a series of interferences it is not 
unusual to declare interferences in which neither applica¬ 
tion is in condition for allowance. 

21. He admits the allegations of paragraph 21 put further 
states that in Interference Xo. 54,823 the application of 
Williams’ opponent was in condition for allowance subject 
to the outcome of the interference and it would 
proper to declare an interference between the W 
the Thompson applications at that time so that 
ferences could have proceeded concurrently. 

22. He admits the allegations of ownership 
graph 22. 

12 23. He admits the allegations, of parag 

24. He admits the allegations of parag 

25. He admits that applicant Thompson appe; 

Board of Appeals as stated in paragraph 25. 

26. He admits that the Board of Appeals affirmed flic 
decision of the Examiner of Interferences. 

27. He admits that applicant Thompson filed 
for rehearing. 

28. He admits that the petition for rehearing was denied 
by the Board of Appeals. 

29. He admits that the primary examiner rejected the 
claims as stated in paragraph 29. 

30. He admits that a request for reconsideration was 
filed. 

31. He admits that the primary examiner on 
29, 1933, finally rejected said claims 23, 33, 34, 37 and 38. 

32. He admits that appeal to the Board of Appeals was 
taken from the decision of the primary examiner. I 


have been 
lliams and 
both inter¬ 
in para- 

raph 23. 
raph 24. 
tied to the 


a petition 


September 
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33. He admits that the Board of Appeals in its decision 
rendered December 4, 1933, affirmed the decision of the pri¬ 
mary examiner in the rejection of the claims. 

34. Defendant denies the allegations in paragraph 34. 

35. He denies that the Commissioner or the tribunals of 
the Patent Office acted erroneously or unlawfully in assert¬ 
ing estoppel against said Thompson and plaintiff or in refus¬ 
ing to hold the claims patentable. 

And further answering defendant denies each and every 
allegation of the Bill of Complaint not herein specifically 
and sufficiently denied or admitted, and prays that plaintiff’s 
Bill of Complaint be dismissed. 

Wherefore defendant, having fully answered the 
13 Bill of Complaint, denies that plaintiff is entitled to 
the relief demanded or any part thereof and prays 
that the Bill be dismissed with all costs of the proceedings 
against the plaintiff as provided in Section 4915 R. S. 

CONWAY P. COE, 
Commissioner of Patents , 

Defendant. 

T. A. HOSTETLER, 

Solicitor of the U. S. Patent Office, 

Attorney for Defendant. 

% 

District of Columbia, 

City of Washington, ss: 

I, Conway P. Coe, Commissioner of Patents, depose and 

sav that I have read the above answer bv me subscribed and 
*> * 

know the contents thereof, and that the statements of facts 
therein made as upon personal knowledge are true, and those 
made upon information and belief I believe to be true. 

CONWAY P. COE, 
Commissioner of Patents. 

Subscribed and sworn to before me this 2nd dav of Jan., 
1934. 

[Seal] ALBERT W. KAISER, 

Notary Public, D. C. 

My commission expires March 21,1938. 
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1, 3, 4, 12, 


29, 33 and 


Plaintiff's Bill of Particulars. 
Filed January 18, 1934. 


With respect to the allegation contained in the first four 
lines of paragraph 8 of the Bill of Complaint, plaintiff now 
specifies the following claims of the Thompson Application 
as directed to the subject matter in issue: 

Thompson application as filed, Claims 
14 15, 16, 20, 21 and 22. 

As amended— 

(A) Oct. 15, 1927—Claims 4, 5 and 12. 

(B) Oct. 31, 1928—Claims 4, 5, 24, 25, 28 and l|9. 

(C) Nov. 15, 1928—Claims 4, 5, 23, 24, 25, 28, 

34. 

(D) Feb. 24, 1931—Claims 4, 5, 23, 24, 25, 28 29, 33, 34 
and 36. 

(E) Jan. 4, 1932—Claims 4, 5, 23, 24, 25, 33 and 34. 

(F) Mav 31, 1932—Claims 4, 5, 23, 24, 25, 33, 34, 37 and 
38. 

INTERNATIONAL CELLUCOTTON PRODUCTS 
COMPANY 
CYRIL A. SOANS, 

Of Counsel for fflaintiff. 

Jan. 16, 1934. 

WEA :EN. 

Copy received this 18th dav of Jan., 1934. 

T. A. HOSTETLER. 

Memorandum. 

April 13, 1934—Deposit by Edward W. Shepar^l as secur¬ 
ity for costs. 

Amendment to Answer. 

Filed December 24, 1934. 


To the Honorable the Judges of the Supreme Court of the 
District of Columbia: 

Now comes the defendant, by his attorney, iri response 
to plaintiff’s Bill of Particulars filed on or aboui January 
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18, 1934, and amends his Answer to the Bill of Complaint, 
filed January 2, 1934, as follows: 

15 Substitute for paragraph 8 of the Answer the fol¬ 
lowing : 

8. Defendant admits for the purpose of this suit the al¬ 
legation that the Thompson application, ever since the filing 
of that application, contained one or more claims directed to 
the subject-matter of one or more of the claims 23, 33, 34, 37 
and 38. Defendant denies that the applicant Thompson ex¬ 
ercised due diligence or has duly complied with all lawful 
rules of the Patent Office in the effort to secure claims cov¬ 
ering the subjecthinatter of said claims. On the contrary 
the applicant Thompson failed to act under the provisions 
of Rule 109 during the pendency of Interference Xo. 54,823, 
and further states that the presence, in the said Thompson 
application, of the claims directed to the subject-matter of 
the claims in issue does not excuse plaintiff’s failure to take 
action under Rule 109 at the proper time. 

T. A. HOSTETLER, 

i Solicitor for the Patent Office, 

Attorney for Defendant. 

Copy received this 21st dav of December, 1934. 

i EDWARD W. SHEPARD, 

Attorney for Plaintiff. 


Opinion. 

Filed Februarv 15, 1935. 


It is clear that the claims here involved could not have 
been brought into the first interference (Xo. 54823), and 
another interference would have been declared. It is true 
that the two might have run concurrently, but I do not see 
that Rule 109 requires an applicant to bring in claims which 
were not involved ,in the first interference. I think that the 
case of In re Chase, 71 Fed. (2nd) is in point. 

I think that the plaintiff is entitled to the relief sought. 

BAILEY, J. 
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16 Petition for Reargument. ! 

Filed February 23, 1935. | 

* # * * >* * ! * 

i 

Now conies counsel for the Commissioner of patents and 
petitions that the cause be set for reargument onjthe ground 
that the Memorandum Opinion rendered February 15, 1935, 
is erroneous in holding: 

i 

1. That Rule 109 does not require an applicant to bring 
in claims that were not involved in the first interference. 

2. That the case of Chase, 71 F. (2d) 178, is|in point. 

3. The Opinion overrules in effect every decijsion of the 
United States Court of Appeals for the District ojf Columbia 
and of the United States Court of Customs and Patent Ap¬ 
peals, which condemn second interferences between the 
same parties for subject matter that could have been ad¬ 
judicated in connection with the first interference. 

j 

(Here follows diagram, side folio 17.) 

18 4. The Court erred in failing to hold that Thomp¬ 

son should have proceeded under Rule 109 so that 

the second interference could have run concurrently with 

•/ 

the first interference. 

The Opinion reads as follows: j 

4 ‘It is clear that the claims here involved could not have 
been brought into the first Interference (No. 54,823) and 
another interference would have been declared. It is true 
that the two might have run concurrently but I do not see 
that Rule 109 requires an applicant to bring in clajims which 
were not involved in the first interference. I thin|k that the 
case of In re Chase, 71 F. (2d), is in point. 

I think that the plaintiff is entitled to the relief sought.” 

The errors relied upon will now be taken up in regular 
order. 

i 

1. That Rule 109 does not require an applicant to bring 
in claims that were not involved in the first interference. 
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The pertinent part of Rule 109, last paragraph, reads as 
follows: 

“Any party to an interference may bring a motion * * * 
to include an application or a patent owned by him, as to 
claims which he deems should be made the basis of inter¬ 
ference between himself and any of the other parties/’ 


This language clearly applied to the Thompson applica¬ 
tion during the pendency of the Williams-Bauer interfer¬ 
ence. The Court in its memorandum opinion apparently 
took the word “may” of the quoted part of the rule out of 
its setting or context and construed it as making the action 
optional on the part of plaintiff. The entire part of the rule, 
however, must be taken together, and the word “may” must 
be considered in connection with the context, i.e. 
19 “claims which he deems should be made the basis of 
interference between himself and anv of the other 
parties.” True the language permits the owner of the ap- 
plification to make an election, and he did make an election, 
to wit: that he had no application * * * a. s’ to claims which 
he deemed should he made the basis of interference. There¬ 
fore he, Thompson, having made his election, is in no posi¬ 
tion to thereafter change his mind and change his election to 
the injury not only of the party 'Williams but to the injury 
of the public as well. 

In “Judicial and Statutory Definitions of Words and 
Phrases,” Vol. f>, there are several pages at which the word 
“may” is interpreted. Here, again, we must take the set¬ 
ting in which the word “may” is used. We have here a case 
in which an adverse party or the public is involved and we 
find the interpretation of such a case at page 4421, last para¬ 
graph, first column, which reads as follows: 


“The word ‘may' in a statute will be construed to mean 
‘shall’ whenever the rights of the public or third persons 
depend on the exercise of the power or the performance of 
the duty to which it refers, and such is its meaning in all 
cases where the public interests and rights are concerned, 
or a duty is imposed on public officers, and the public or 
third persons have a claim de jure that the power shall be 
exercised.” 


The paragraph concludes with numerous citations. A sim¬ 
ilar construction is found in the last three paragraphs on 
page 4422, which read as follows: 
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The word “may,” though merely permissive jn form, may 
be construed as mandatory when a public duty is involved. 
Kennedy v. City of Sacramento, (U.S.) 19 Fed. 580, 583. 

The word “may” in a statute should be Construed as 

m/ 

meaning “shall” where the rights of the public are involved. 
Edwards v. Hall, 30 Ark. 31, 36. j 

“May” should be construed in a statjute to mean 
20 “shall” wherever the rights of third persons or the 
public good requires. State, to Use of N^al, v. Saline 
County Court, 48 Mo. 390, 8 Am. Rep. 108. 

Macbeth-Evans Glass Co. v. General Electric Co., 246 
F. R. 695 (C. C. A. Sixth). Macbeth made an invention but 
instead of applying for a patent his assignee elected to prac¬ 
tice the invention secretly and protect his monopoly in that 
way. However, after the secret process becaipe known he 
applied for a patent, which was granted. In an infringe¬ 
ment suit involving that patent the Court hel<jl the patent 
invalid on the ground that the applicant could npt change his 
election. The ruling of the Court is concisely Stated in the 
second syllabus, which reads as follows: 

An inventor of a process who used it in secret for nearly 
10 years, placing the product on public sale, cannot there¬ 
after, when difficulty is encountered in protecting the secret, 
obtain a patent, and thus extend his monopoly for the 
patent, term, but will be held to have elected to abandon his 
right to a patent. 

A petition for writ of certiorari was denied (246 U. S. 659). 

An inventor may file an application but there is no law 
that compels him to do so. Having elected not to file an ap¬ 
plication but to rely on secret use, he is bound by his elec¬ 
tion. The decisions are uniform in holding that pn applicant 
may not play fast and loose in the Patent Office and in the 
Courts. 

The Court may be of the opinion that the wprd “may” 
in the rule should be changed to must. That however would 
be contrary to the spirit of the interference practice. No 
party should be thrust into an interference against his 
wishes. A party should have the right to make |his election 
but having made his election he should abide by jhis election 
and bv the procedure that resulted from that election. It is 
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apparent, that this Court in its opinion placed an 
21 interpretation upon the word “may” that is incon¬ 
sistent with the setting in which that word occurs in 
the quoted rule. It is submitted that the quoted paragraphs 
of “Words and Phrases” support the use of the word 
“mav” as construed bv the Patent Office and bv the courts 


in the numerous decisions in which Kule 109 has been inter¬ 
preted. The Solicitor does not know of a single case (ex¬ 
cept the instant case) where the word “may” was ever 
questioned or construed to permit an applicant to disregard 
this part of the Pule and get away with it. In the Chase case 
Chase acted, somewhat late it is true, but he did act before 

anv testimonv was taken or while the interference was still 
• • 

in an interlocutorv stage of the proceeding. 


2. That the case'of Chase, 71 F. (2d) 178, is in point. 

The Chase case instead of being in point is directly op¬ 
posite. A careful reading of that decision makes it clear that 
the Court does not sanction second interferences and the 
only ground for overruling the rejection of estoppel was be¬ 
cause the first interference was still in the interlocutorv 
period when the second interference was instituted, and they 
could have run concurrently and could have been conducted 
in a single proceeding. / 

The instant case sanctions second independent interfer¬ 
ences, in fact a multiplicity of successive interferences. The 
Williams-Bauer interference had terminated 1 Year and 9 
months before the second interference, Thompson v. Wil¬ 
liams, was instituted, and the second interference would 
have necessitated a second and independent proceeding. 

It is submitted that the case of Krauch, 19 C. 0. P. A. 

(Patents) 1003: 419 0. G. 825; 1932 C. I). 277, parallels the 

instant case. The Krauch decision is in harmonv with the 

* 

uniform decisions of the courts and should have been 
22 followed in this case rather than the Chase case which 
presented a different state of facts. 


3. The opinion overrules in effect every decision of the 
United States Court of Appeals for the District of Colum¬ 
bia and of the United States Court of Customs and Patent 
Appeals, which condemn second interferences between the 
same parties for subject matter that could have been ad¬ 
judicated in connection with the first interference. 
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7 i 

j 

All of the decisions of these courts that interpret Rule 
109, or that phase of it here in issue, eondemij second inter¬ 
ferences. Your Honor’s Memorandum Opinio|n, however, in 
effect sanctions successive interferences and I makes a nul¬ 
lity of Rule 109 whenever an applicant chooses to have a 
multiplicity of interferences. Under that ruling an assignee 
might own three or four applications with corjmnon subject- 
matter. After concluding a contest with an Opponent with 
one application he could provoke a second, and a third con¬ 
test with that same opponent with successive proceedings. 
It is thus apparent that the Memorandum Opinion overrules 
such typical decisions as the Xew Departure Mfg. Co., 39 
App. 1). C. 504, and In re Marconi, 38 App. I). C. 286, and 
the manv cases therein cited. 


Rule 127, relating to second interferences, 
lows: 


reads as fol- 


A second interference will not be declared upon a new 
application for the same invention filed by either party. 

The invention involved in each of the three applications 
is a wrapping machine. 


4. The Court erred in failing to hold that Thomp- 
23 son should have proceeded under Rule 109 so that 

the second interference could have run concurrently 

• 

with the first interference. 

The maxim of equity applicable here is: He who is 
silent when he should speak shall not be heard when he 
would speak. 

While the first interference (Williams-Bauer) was pend¬ 
ing plaintiff was charged with knowledge that his (Thomp¬ 
son) application and the Williams application contained 
conflicting subject-matter. Then was the tim|e for him to 
act under Rule 109. He elected, however, not jto do so and 
permitted the interference to proceed to a finality without 
making himself heard in the matter. Even iff the proviso 
were not in Rule 109, equity should decree that Thompson 
was estopped by his neglect to speak at the prbper time. 

It should be noted that the part of the rule quoted, and 
herein involved, was rather a recent amendment to the rule 
and was inserted to indicate what the practice was and had 
been in the Patent Office for many years and which prac¬ 
tice was sanctioned by numerous decisions of the courts. 
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The memorandum opinion seems to hold that the quoted 
rule applies only to an assignee’s second application when 
it has the same claims as his application in the interference. 
An assignee, however, is not permitted to have two appli¬ 
cations in an interference in which both applications have 
the same claims. See the last paragraph of Kule 94, which 
reads as follows: 

Parties owning applications or patents which contain 
conflicting claims will be required before an interference is 
declared to showi cause whv these claims shall not be elimi- 
nated from all but one of the applications or patents of 
common ownership. 

It is respectfully submitted that the petition for 
24 reargument should be granted. 

^ T. A. HOSTETLER, 

1 Solicitor for the Patent Office , 

Attorney for Defendant. 

Copy forwarded to Mr. E. W. Shepard, Colorado Build¬ 
ing, Washington, 1). C., and to Mr. C. A. Soans, 1616 
Monadnock Block, Chicago, Ill. 

Plaintiff's Reply to Defendant's Petition fur Reargument. 

Filed February 27, 1935. 

****••• 

The Court’s opinion dated February 15, 1935, is in sub¬ 
stantial harmonv with every decision referred to in de- 

» * 

fendant’s brief or in defendant’s Petition for Reargument. 
Perhaps defendant means that your Honor’s decision does 
not conform with the dicta appearing in some of the cases 
upon which defendant relies. But we are not concerned 
with dicta, we are only concerned with those decisions in 
so far as the facts therein cited support them. 

These cases cited by defendant, as pointed out in our 
Reply Memorandum, are all based upon situations where 
the subject matter of the first interference, disregarding 
mere phraseology of claims, was substantially identical 
with the subjecti matter of the later claims presented by 
the estopped party. 

It has been admitted by defendant, that the subject mat¬ 
ter of the claims here involved is radically different from 
that involved in the original Bauer-Williams interference. 
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Hence there is no excuse for the defendant’s contention 
that vour Honor’s decision overrules all, oil* anv, of the 
cases upon which defendant relies. | 

25 The Krauch case, 1932 C. D. 277, which defend¬ 
ant’s counsel mentions for the first tiihe in his Peti¬ 


tion for Rehearing, is just another of those cases in which 
the facts were totally different from those ijn the case at 
bar. In the Krauch case two reasons were assigned for the 
decision. The Court first discussed the case pf In re Dun¬ 
bar, 51 App. D. C. 251, which holds that if a common as¬ 
signee permits the issuance of a patent to jone inventor 
which contains claims dominating the disclosure of another 
application of common ownership, that fact wil| be construed 
as an election or intention on the part of the assignee to set 
up the inventor of the issued patent as the pi-ior inventor 
of all subject matter common to the two applications of 
common ownership, and the applicant whose; case is still 
pending in the Patent Office may not subsequently obtain 
claims to any of such common subject matter.] 

The other ground for the decision in the Krauch case 
was the fact that two of the claims involved had been sub¬ 
ject to contest in the first interference. In other words, 


the subject matter was the same subject matte|r which was 
involved in the original interference, and, as |we have re¬ 
peatedly said, for the purpose of the present ckse we have 
no quarrel with any of those decisions where the rejected 
claims related to subject matter which did form or could 
have formed counts or claims in the first interference. 


On the fifth page of defendant’s brief suggestion is made 
that “Chase acted”, the suggestion being that Chase made 
a belated Motion under Rule 109. We find nothing in the 
Chase decision which warrants any such assumption. In 
any case regardless of whether Chase did or did not act 
before the first interference was finally decided, we have 
made it very plain in our Reply Brief thajt an Estop- 
26 pel based upon failure to comply with Ride 109 can¬ 
not be affected in the slightest by wha| happened 
after the expiration of the thirty-day motion period. 

So far as the interpretation of the word “mgy” is con¬ 
cerned, this has been sufficiently dealt with ini plaintiff’s 
main brief filed at the hearing, pages 6 to 13 inclusive, and 
in this connection your Honor’s attention is particularly 
directed to the case of Lindbladh Corporation v. C. E. 
Shepard Co. decided by the District Court of tlie Eastern 


oo 


INTERNATIONAL CELLUCOTTON PRODUCTS CO. VS. 


District of Xew York, Judge Galston, in which Rule 109 
was held to be permissive only. 

On page 4 of defendant's Petition we find the following 
extraordinary statement. The defendant says: 

“The Court may be of the opinion that the word may in 
the Rule should be changed to must. That however would 
be contrary to the spirit of the interference practice. No 
party should he thrust into an interference against his 
wishes.” (Italics ours.) 


Your Honor knows full well and so does defendant, that 
where two applications are pending together, according to 
the law of averages, in about 50% of such cases, one of the 
applicants is “thrust into an interference against his 
wishes”. This is necessarilv so because the interfering 
claims in one party’s application are suggested to the other 
party and vice versa and the party from whose application 
claims are taken for suggesting to the other party knows 
nothing about it until he receives the Declaration of Inter¬ 
ference from the Patent Office. 

How then can the defendant say that “no party should 
be thrust into ap interference against his wishes”? That 
is just what the Patent Office is doing to applicants in most 
cases where there is an interference declared. It is true 
that an applicant does not have to copy claims which are 
suggested to him from another application, but lie 
27 has no control whatsoever over an interference in¬ 
volving claims which are taken from his own appli¬ 
cation, suggested to, and adopted by, the other party. 

The statutes plainly impose upon the Commissioner of 
Patents the duty of declaring an interference when he finds 
that an interfering situation exists as between two appli¬ 
cants, and he cannot lawfully evade this duty by imposing 
upon an applicant any rule which requires the applicant 
to perform this plain duty of the Commissioner and which 
imposes a thirty-day time limit within which to comply 
with such rule. 

If in the opinion of the Commissioner the duties or bur¬ 
dens imposed upon the Patent Office by the statutes are too 
severe or if the rights conferred upon applicants by the 
statutes are too liberal, the way to change that situation is 
by changing the statutes and not by the promulgation of a 
rule which takes away an applicant’s statutory right. 
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Perhaps the opinion might satisfy the defendant a little 
better if instead of using the phrase 4 ‘ claims [which were 
not involved” your Honor had used the expression “claims 
to different subject matter which was not involved and 
which was not present”. However, if your Honor sees fit 
to enter the attached Findings of Fact and Conclusions of 
Law which are now presented to your Honor by plaintiff in 
this case, we think there is no occasion for any change in 
the Court’s opinion in view of the fact that the Findings 
of Fact and Conclusions of Law make very pl^tin the fact 
situation on which your Honor’s opinion is based. 

Conclusion. | 

It is submitted that your Honor’s decision H correct, is 
in accordance with the facts and the law, and that no re¬ 
argument is required. If the Commissioner is ijot satisfied 
with it let him appeal. 

28 Respectfully submitted, 

CYRIL A. SOiNS, 
Counsel for I Plaintiff. 

"Washington, D. C., February 26, 1935. 


Opinion. 

Filed March 12, 1935. 


I am still of the opinion that the Chase case |s in point, 
but I think that it has been practically overruled in the 
Brashears case. In the latter case the applicant] contended 
that: | 

‘ 4 Estoppel cannot be created against an assignee on the 
ground of its failure to move under Rule 109 to insert a 


ed in said 


claim for a subject matter which is not disclo^ 
assignee’s interfering application.” 


This contention was decided adversely to the applicant 
by the Court of Customs and Patent Appeals, ai]Ld, I think, 
controls the instant case. While this court is not controlled 
by the decisions of that Court, I think that uniformity in 
practice should be promoted, and that the decisions of the 
official of the Patent Office and of their appellate tribunals 


24 


INTERNATIONAL CELIA*COTTON PRODUCTS CO. VS. 


in the construction of the rules of the Patent Office should 
be followed, if not plainly erroneous. 

As to the meaning of Rule 109, were it not for manv ad- 
ministrative rulings to the contrary, I should construe it 
as I did in my first memorandum opinion. 

The petition for a rehearing is granted and the bill will 
lie dismissed with costs. 

BAILEY, J. 

29 Findings of Fart and ('onclusions of Lair 

Filed March 29, 1935 


Findings of Fact. 

1. Plaintiff is the owner of the application of Oscar T. 
Thompson which was filed in the Patent Office on November 
15, 1926, Serial i No. 148,322 for an invention relating to 
Pad Folding Machines, and is also the owner of Bauer 
patent 1,794,358* issued March 3, 1931, on an application 
filed January 18, 1924, Serial No. 687,012. 

2. While the Bauer application and the Thompson appli¬ 
cation were copending in the Patent Office, and owned by 
the same assignee. Plaintiff herein, i. e., on January 22, 
1927, the Patent Office declared an interference, No. 54,823 
between the Bauer application and an application of Har¬ 
rison R. Williams, Serial No. 98,050, filed March 29, 1926, 
which first interference was dissolved as to counts 1, 2, 3 
and 10, on the ground of public use and was finally decided 
in favor of the party Bauer as to counts 6, 7, 8 and 9. 

3. Thompson's claims 23, 33, 34, 57 and 38 here in issue 
are readable on the Williams disclosure, but are not read¬ 
able on the Bauer disclosure. 

4. During the pendency of the Williams-Bauer Interfer¬ 
ence No. 54,823 no motion was made under Patent Office 
Rule 109 to have an interference declared between Thomp¬ 
son and Williams. 

5. On July 27, 1932, the Patent Office declared a second 
interference No. 64,282 between the Thompson applica¬ 
tion and the Williams application and the counts of said 
second interference corresponded to the Thompson claims 

23, 33, 34, 57 and 38 here in issue. In said second in- 
30 terference No. 64,282, Thompson-Williams, the party 
^Williams moved to dissolve on* the ground of estoppel 
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I 

under Patent Office Rule 109, which motion to 'dissolve was 
granted by the Examiner of Interferences, whose decision 
was affirmed by the Board of Appeals. The Board of Ap¬ 
peals also denied Thompson’s petition for rehearing or 
modification. 

6. After the Board of Appeals handed down!its decision, 

the Primary Examiner of the Patent Office whc[ had charge 
of the Thompson application rejected the Thompson claims 
here in issue and based his final rejection on (the decision 
of the Examiner of Interferences, and the decision of the 
Board of Appeals in Thompson v. Williams Interference 
No. 64,282. I 

7. After an ex parte appeal by Thompson, t^ie Board of 
Appeals affirmed the final decision of the Primary Exam¬ 
iner rejecting the Thompson claims here in issue on the 
ground of estoppel, whereupon Plaintiff filed] its Bill in 
Equity in this Court under R. S. 4915 (U. S. jCode, Title 
35, Section 63). 

8. On June 5, 1934, the Williams application matured 
into patent No. 1,961,273, which contains five claims cor¬ 
responding to the Thompson claims here in issue. 

9. Ever since the filing of the Thompson application, said 
application has contained one or more claims jdirected to 
the subject matter of the claims involved hereiii. 

10. The invention in controversy relates to qn addition 

or attachment for the machine disclosed in the jBauer pat¬ 
ent and this attachment is not shown or described in the 
Bauer patent. ! 

11. Claims 25, 26, and 27 of the Williams patent are 
duplicates of claims 23, 33 and 34 of the Thompson appli¬ 
cation here in issue and were copied and tak^n by Wil¬ 
liams from the Thompson application in which they 
originated. 

31 Conclusions of Law. 

i 

1. Thompson’s claims 23, 33, 34, 37 and 38, heije in issue, 
could not have been made issues of the first Interference 
No. 54,823. 

2. Plaintiff having failed to take proper action under 
Rule 109 is now estopped to make the claims in ipsue. 

3. Plaintiff is not entitled to an allowance of the claims, 
and the Bill of Complaint will be dismissed. 

JENNINGS BAIL 
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Final Decree. 


Filed March 29, 1935. 


# 


* 


# 


* 


% 


* 


This cause having come on to be heard and having been 
tried in open court and argued by counsel for the respec- 
tive parties u]>on the pleadings and proofs adduced and 
submitted to the Court, 

It is adjudged, ordered and decreed this 29th day of 
March, 1935, that the Bill of Complaint in this case be, and 
the same hereby is dismissed with costs against the 
plaintiff. 

JENNINGS BAILEY, 

Justice. 


From the foregoing decree the plaintiff, International 
Cellncotton Products Company, in open court on the date 
named above, notes an appeal to the United States Court 
of Appeals fori the District of Columbia, and the Court 
fixes the cost bond on said appeal in the sum of $100, or 
in lieu thereof the sum of $50 in cash to be deposited with 
the ( Jerk of this Court. 

JENNINGS BAILEY, 

Justice. 

32 Memorandum. 


April 3, 1935—$50 deposit in lieu of Bond on Appeal. 

Assignment of Errors. 


Filed April 19, 1935. 

*#**#•# 


Now comes the plaintiff in the above entitled cause and 
savs that in the Decree and in the Conclusions of Law here- 
tofore entered in this cause on March 29, 1935, the Court 
erred in the following particulars: 


1. In dismissing the Bill of Complaint herein. 

2. In finding that plaintiff is not entitled to an allowance 
of Thompson's claims 23, 33, 34, 37 and 38. 

3. In finding that plaintiff is estopped to make the claims 
in issue because of its having failed to take action under 
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Patent Office Rule 109 in the Interference of i Bauer-Wil- 
liams, Interference No. 7)4,823. 

4. In decreeing costs against plaintiff. 

7). In failing to decree that plaintiff is entitled to the 
allowance of Thompson's claims 23, 33, 34, 37 .jiul 38. 

6. In not granting nil of the relief prayed h\ the Bill of 
Complaint herein and finding the issues in favor of the 
plaintiff. 

E. W. SHEP4RD, 
Counsel for\ Plaintiff. 
CYRIL A. SCANS. 

Wash., I). April 19, 193.1. 

WEA :EX. 


OO 

oo 


Designation of Record. 
Filed April 19, 1935. 


* 


otton Prod- 


Now comes the plaintiff, International Celine 
nets Company, a corporation, the appellant iiji the above 

'cord which 
said parts 


entitled cause, and designates the parts of the r 
it desires to have included in the transcript, 
being considered sufficient for the determination of the 
questions raised on appeal, namely: 

1. Bill of Complaint. 

2. Defendant's Answer. 

3. Plaintiff’s Bill of Particulars. 

4. Defendant's Amendment to Answer. 

5. Memorandum of Deposit for Posts. 

(>. Justice Bailey's original opinion dated February 15, 

1935. ' j 

7. Defendant's Petition for Reargument. 

S. Plaintiff's Answer to Petition for Realignment. 

9. Justice Bailey’s second opinion dated Maijcli 12, 1935. 

10. Findings of Fact and Conclusions of Law. 

11. Final Decree, notation of appeal in open court and 
order fixing bond for Costs of Appeal and casp deposit in 
lieu thereof. 

12. Memorandum of Deposit for Costs on Ajppeal. 

13. Assignment of Error. 

14. This Designation. 

E. W. SHEPARD, 
Counsel, for Plaintiff-Appellant. 

April 19, 1935. 
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Service of a copy of the foregoing Designation of Record 
acknowledged this 19th dav of April, 1935. 

T. A. HOSTETLER, 

'Solicitor for flic Commissioner of Patents. 

54 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia, ss : 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 33, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copy of which is made part 
of this transcript, in cause Xo. 36374 in Equity, wherein 
International Cellucotton Products Company is Plaintiff 
and Conway P. Coe, United States Commissioner of Pat¬ 
ents, is Defendant, as the same remains upon the tiles and 
of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
• * 

affix the seal of said Court, at the City of Washington, in 
said District, this 28th dav of Mav, 1933. 

[Seal Supreme Court of the District of Columbia.J 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6496. International Cellucotton Products Company, 
Appellant, vs. Conway P. Coe, United States Commissioner 
of Patents. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed June 10,1935. Henrv W. Hodges, 
Clerk. 
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